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(i) 


STATEMENT OF QUESTIONS PRESENTED 





1. At the time in question, did the Secretary of the Nayy have 
legal authority to prescribe various types of administrative discharges 
and to establish requirements for the awarding of each? | 


2. Did the Secretary of the Navy have legal authority to require 
the achievement of a certain degree of proficiency as a prerequisite 


to an enlisted marine receiving an Honorable Discharge? 


3. Were the requirements established by the Secretary of the 
Navy for the awarding of various types of administrative discharges 
to enlisted marines fair and reasonable and based upon an adequate 
standard? 





4. Can the Secretary of the Navy discriminate between enlisted 
marines of the lower grades and officers of the Marine Corps in 
establishing requirements for obtaining an Honorable Discharge? 


5. Can the Secretary of the Navy legally establish more 
stringent requirements for the award of an honorable discharge to 
enlisted members of the Marine Corps than those established by the 
Secretary of the Army and the Secretary of the Air Force for similar 
enlisted personnel in their departments? 
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The Regulations In Existence At The Time Of Appellant's 
Discharge Providing For The Awarding Of Various Grades 
For Proficiency Contain No Standard For Arriving At Such 
Grades And Are Arbitrary, Capricious And Unlawful . 


The Regulations Requiring A Certain Grade In Proficiency 
As A Prerequisite To An Honorable Discharge Were Un- 
lawful Since They Unfairly Discriminated Between Enlisted 
Marines And Officers Of The Marine Corps . . . 


The Regulations Promulgated By The Secretary Of The 

Navy Requiring Certain Grades In Proficiency For Enlisted 
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BRIEF FOR APPELLANT 


I 
JURISDICTIONAL STATEMENT | 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia denying appellant's motion for 
summary judgment and granting appellee's cross motion for summary 
judgment. Jurisdiction was vested in the District Court by virtue of 
Title 11, District of Columbia Code, Sections 305 and 306, the 
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Declaratory Judgment Act, 28 U.S. Code, Sections 2201 and 2202, and 
Title 5, U. S. Code, Section 1009. The jurisdiction of this Court is 
invoked under Title 28, United States Code, Sections 1291 and 1292, to 
review the action of the District Court in this proceeding. 


i 
STATEMENT OF THE CASE 


Appellant enlisted in the U. S. Marine Corps on February 2, 1952. 
(J.A. 6). In July, 1952, she was promoted to the grade of Private First 
Class. (J.A. 16}. Some time prior to October, 1952, appellant became 
ili and was hospitalized for a nervous and emotional disorder, as a 
result of which a Board of Medical Survey determined her to be physi- 
cally disabled for naval service but not as a result of her own miscon- 
duct. On October 22, 1952, appellant was separated from the service 
because of this physical disability. (J.A. 12). 


The discharge issued to appellant was a general discharge rather 
than an honorable discharge. (J .A. 24). The sole reason for issuing 
her a general discharge rather than an honorable discharge was the 
fact that her grade for proficiency at the time she was separated from 
the service w | y iw required by Marine Corps regula- 
tions as a prerequisite for being given an honorable discharge upon 
being discharged for physical disability. (J.A. 27, 31, 32). Appellant's 
final mark YOY Conder hore than satisfied the requirements for an 
honorable discharge (J.A. 17). es 


Appellant applied first to the Navy Discharge Review Board and 
then to the Board for the Correction of Naval Records for a change in 
the character of her discharge from general to honorable. Both boards 
denied her relief (J.A. 28, 31-33). Having exhausted her administrative 
remedies, appellant filed the instant action in the District Court, i.e., 
Ruth F. Ives v. Thomas S. Gates, Jr., Secretary of the Navy, C. A. 
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No. 2348-58, seeking a declaratory judgment that she was entitled to 
an honorable discharge and a mandatory injunction that she be given 
one. Both parties filed Motions for Summary Judgment, with Points 
and Authorities in support thereof, and, after oral argument thereon, 
the District Court denied appellant's motion and granted appellee’ 8 
motion. This appeal followed. 


Hr 
STATUTES AND REGULATIONS INVOLVED 


| 

United States Code | 

| 

10 U.S.C. 6291 - Honorable Discharges, in the form 

prescribed by the Secretary of the Navy, may be granted 

to enlisted members of the naval service. Aug. 10, 1956, 

c. 1041, Sec. 1, 70A Stat. 391. BasedonR. S. Sec. | 

1426; Act June 11, 1896, J. Res. 62, 29 Stat. 476 - R. 5 
1427 (Secs. 192 & 193 of former Title 34). 


10 U.S.C. 6294 - The Secretary of the Navy, under Er 
lations prescribed by him, may terminate the enlistment: 
of and discharge any enlisted woman in the Regular Navy’ 
or the Regular Marine Corps. Aug. 10, 1956, c. 1041, | 
Sec. 1, 70A Stat. 392. Based on Act June 12, 1948, 

c. 449 Sec. 214 (less (a)) 62 Stat. 370, Sec. 105i. of 
former 34. 


34 U.S.C. 105i - (b) The Secretary of the Navy, under | 
such regulations as he may prescribe, may terminate | 
the enlistment of any enlisted woman in the Regular Navy 
or Marine Corps, and each such person whose enlist- | 
ment is so terminated shall be discharged from the serv- 
ice. June 12, 1948, c. 449, Title II, Sec. 214, 62 Stet. | 
370. | 





34 U.8.C. 192 - Honorable discharges may be granted = 
to all enlisted persons in the Navy. R. S. 1426, June 11, 
1896. 


% U.8.C. 194 - It shall be the duty of every command- | 
ing officer of a vessel,on returning from a cruise, and 
immediately on his arrival in port, to forward to the 
Secretary of the Navy a list of the names of such of the 
crew as, in his opinion, on being discharged, are en- 
titled to an "honorable discharge" as a testimonial of 
fidelity and obedience; and he shall grant the same to 
the persons so designated. R. S. 1429, Aug. 22, 1912. | 
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Army Regulations 635-200 
Dated 6 December 1955 


8. Honorable discharge. a. Except as provided 
in these regulations and pertinent regulations listed in 
paragraph 13, an honorable discharge certificate will 
be furnished when the individual meets the following 
qualifications: 

| (1) Has conduct ratings of at least Good". 
(2) Has efficiency ratings of at least "Fair". 
(3) Has not been convicted by a general court- 
martial. 
_ (4) Has not been convicted more than once by 
a special court-martial. 

b, Notwithstanding the foregoing criteria, during 
the current term of service when disqualifying entries 
in the individual's service record are outweighed by sub- 
sequent honest and faithful service over a greater period 
of time, an honorable discharge may be furnished. 
Ratings of "unknown" and ratings for periods of less 
than 30 days are not disqualifying. In addition, caréful 
consideration will be given to the nature of the offense 
and sentence adjudged by a court-martial in applying 
the provisions of a(3) and (4) above, and when, in the 
opinion of the officer effecting discharge, these have 
not been too serious and severe, and the remainder of 
the service in the enlistment has been such that an 
honorable discharge would have been granted had the 
conviction not occurred, an honorable discharge may be 
awarded. 

ce. Regardless of previous record, a former pris- 
oner with a suspended discharge who was restored to 
duty to complete an existing enlistment or obligation to 
serve will be furnished the type of discharge certificate 
to which his service subsequent to restoration entitles 
him, as determined under these regulations. 

§. General discharge. Individuals discharged 
under honorable conditions which do not qualify them 
for an honorable discharge will be furnished a general 
discharge, except as provided below. Officers effect- 
ing discharge are authorized and required to deviate 
from this criteria and furnish an honorable discharge 
when, after considering all aspects of the individual's 
service, it appears that furnishing a general discharge 
would not be in the best interest of the service or the 
individual. Specifically, the above criteria may be 
deviated from in the following instances: 

a. Regardless of previous record, an individual 
who has received a decoration or award, including a 
commendation ribbon or a lifesaving medal will, pro- 
vided his record subsequent to the act for which he was 
decorated, awarded, or commended would so entitle 
him, be furnished an honorable discharge. 





b. When it is apparent from inconsistent entries | 
in the service record that furnishing a general discharge 
is not warranted, an honorable discharge may be fur- — 
nished (i.e., when ratings given are disqualifying but 
promotion with no subsequent reduction was given during 
period covered or when disqualifying ratings were given 
but the individual was favorably considered for Good 
Conduct Medal at the same time). 


Air Force Regulations 39-10 
Dated 27 October 1953 


SECTION II—FACTORS GOVERNING 
ISSUANCE OF HONORABLE AND 
GENERAL DISCHARGE CERTIFICATES 


8. General Considerations. Because the type of | 
discharge an airman receives may significantly affect | 
the person's eligibility for benefits under laws admin- | 
istered by the Veterans' Administration, eligibility for | 
reenlistment, and acceptability for employment in | 
civilian industry, it is essential that officers exercis- | 
ing discharge authority consider all pertinent factors _ 
in each individual instance, in order that the type of 
discharge will reflect accurately the nature of service | 
rendered. ee 

a. Effects of Honorable or General Discharge. 
The effects of an honorable or a general discharge are | 
identical with respect to veterans' benefits, and nor- | 
mally entitle an airman so discharged to full rights and/ 
benefits. A general discharge may be a disadvantage | 
to an airman seeking civilian employment. A general | 
discharge received by a female airman precludes her 
reenlistment 


9. Requirements for Honorable Discharge: 


a. cations. Except as otherwise provided ~ 
in this Regulation and in regulations listed in para- ! 
graph 14, an honorable discharge certificate will be 
furnished when the airman, during his current period 
of service, has: 


(1) All character ratings as an airman of at least 
"very good” (except that ratings of "unknown" 
and ratings for periods of less than 2 months 
are not disqualifying). (See AFR 31-10.) 


(2) All efficiency ratings as an airman of at least 
"excellent" (except that ratings of "unknown" 
and ratings for periods of less than 2 months 
are not disqualifying). (See AFR 31-10.) 
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{3} Not been convicted by a general or special 
court-martial of an offense for which a dis- 
honorable or bad conduct discharge could 
have been adjudged. 


b. Other Considerations. Officers effecting dis- 
charge are authorized and required to deviate from 
these criteria and furnish an honorable discharge when, 
after considering all aspects of the airman's service, 
it appears that furnishing a general discharge would 
not be in the interest of justice to the service or to the 
airman. Specifically, the criteria in a above may be 
deviated from in the following instances: 


(1) When Airman Has Received a Decoration or 
_ Award. Regardless of previous record, an 

a, airman who has received a decoration or 
award, including a commendation ribbon or 
lifesaving medal, will, provided that his 
record subsequent to the act for which he 
was decorated, awarded, or commended 
would so entitle him, be furnished an honor- 
able discharge. 


Physical Disability. An airman being sepa- 
rated by reason of physical disability with 
or without disability severance pay under 
AFM 35-4 will normally be furnished an 
honorable discharge. 


Air Force Regulations 39-10 A 


Change dated 21 March 1957 


%. Requirements for Honorable Discharge: 


a. Qualifications. Except as provided in other 
specific separation regulations, an honorable discharge 
certificate will be furnished when the airman: 


(1) Does not have a record of time lost during the 
| current enlistment under Public Law 780, 84th 
Congress (70 Stat. 631)—see AFBul 11, 1956, or 


(2), Has not been convicted by court-martial of any 
type during the current enlistment, or 


(3), Has not been reduced in grade for misconduct 
or inefficiency. 


b. Other Considerations. An officer separating 
the airman is authorized an encouraged to deviate from 
these criteria and furnish an honorable discharge certi- 
ficate when it appears that a general discharge certificate 
would not be in the best interest of the service. Specifi- 
nepal the criteria in a above should be deviated from 
en: 
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The airman has received a decoration or 
award, including a commendation or life- 
saving medal, provided that the airman's 
record after the act for which he was 
decorated, awarded, or commended did not 
include bad time or court-martial; 


The airman is being separated for physical 
disability with or without disability severance 
pay under AFM 35-4; 


The disqualifying entries in the airman's 
record occurred during the first half of the 
period of service from which the airman is 
being discharged; 

The officer discharging the airman feels that 
the airman's period of service merits an 
honorable discharge certificate. 





IV 
STATEMENT OF POINTS 


It was error for the District Court to deny appellant's motion for 


summary judgment and to grant that of appellee for the following 
reasons: | 


(a) It was unlawful for the Secretary of the Navy to issue appel- 
lant any discharge other than an honorable discharge since there was 
no authority in law for the creation by him of several different types 
of administrative discharges including the one issued to appellant. 


(b) It was contrary to law to condition the award of an honorable 
discharge upon the degree of proficiency of the service rendered by 
appellant. 

(c) The regulations prescribing the awarding of various grades 
for proficiency are arbitrary, unlawful, and contain no adequate stan- 
dard for arriving at such grades. ; 


(a) The regulations requiring a certain grade in proficiency as/a 
prerequisite to an honorable discharge were unlawful since they were 
discriminatory between enlisted Marines and officers of the Marine 


ae 
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(e) The regulations promulgated by the Secretary of the Navy 
requiring certain grades in proficiency for an honorable discharge 
were unlawful and unconstitutional since they provided for a more 
stringent standard than regulations of the Army and Air Force for 
similar enlisted personnel. 


V 
SUMMARY OF ARGUMENT 


It was unlawful for the Secretary of the Navy to issue appellant 
a general discharge since he had no legal authority to establish several 
different categories | of administrative discharges, including the general 
discharge. “The statutes in existence at the time of appellant's dis- 
charge ge authorized the issuance of honorable acre ere: and also author- 
ized the issuance of had conduct and dishonorable e discharges as a result 
of action by court-martial. No other types were authorized. 


It was contrary to law to condition the award of an honorable dis- 
charge upon the degree of proficiency shown by the appellant during her 
service. As shown by both custom and statute, honorable discharges 
are to be awarded upon the basis of such characteristics as fidelity, 
obedience, honesty and the exercise of best efforts, rather than upon 
the achievement of an arbitrary standard of proficiency. There was no 
authority in law, express or implied, authorizing the Secretary of the 
Navy to add the condition of a certain degree of proficiency in order to 
get an honorable discharge. 


The system of grading the appellant for proficiency was arbitrary, 
capricious and unlawful. No standard had been furnished to those 
charged with the duty of grading appellant; at the same time, in order 
to achieve a grade high enough to obtain an honorable discharge, appel- 
lant was required to exceed 40% of all other Marines of the same grade 


| performing the same type of work. This requirement was arbitrary 
and so unreasonable as to make it invalid. 
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The regulations requiring the achievement of certain grades. in 
proficiency by appellant in order to obtain an honorable discharge were 
unfairly discriminatory against her in that a lesser standard was ap- 
plicable to officers for obtaining an honorable discharge. Enlisted 
marines were required to achieve an arbitrary grade regardless of 





the effort put forth, whereas an officer was not required to achieve a 
certain grade provided his failure to do so was not the result of failure 
of effort on his part. | 


The regulations respecting the obtaining of an honorable discharge 
for appellant were unconstitutional in that they were far more stringent 
than regulations applicable to comparable enlisted persons in the Army 
and Air Force. All enlisted persons in any branch of the Armed Forces 
of the United States have a right under the due process clause of the 
Fifth Amendment of the Constitution to have the same standards applied 
in determining the type of discharge to be issued to them upon their 
separation from the service. The regulations of the Army and the Air 
Force in this respect are materially different and far more lenient than 
those of the Marine Corps. ! 


es 


VI 
ARGUMENT 


1. IT WAS UNLAWFUL FOR THE SECRETARY OF THE 
NAVY TO ISSUE APPELLANT ANY DISCHARGE 
OTHER THAN AN HONORABLE DISCHARGE SINCE 
THERE WAS NO AUTHORITY IN LAW FOR THE 
CREATION AND ISSUANCE BY HIM OF SEVERAL 
DIFFERENT TYPES OF ADMINISTRATIVE DIS- 
CHARGES. 


At the time of appellant's discharge from the Marine Corps, the 
only pertinent statutes bearing on the authority of the Secretary of the 
Navy to issue discharges were R. S. 1426, June 11, 1896, Title 34, 

U. S. Code, Sec. 192; R. S. 1429, August 22, 1912, Title 34, U. S. Code, 
Sec. 194; and the Act of June 12, 1948, c. 449, Title II, Sec. 214, 62 
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Stat. 370, Title 34, U. S. Code, Sec. 105i(b). None of these statutes con- 
tained any authority to issue the various types of administrative dis- 
charges set forth in the regulations of the Marine Corps pertaining there- 
to. Section 192 generally authorized the Secretary to issue honorable 
discharges. Section 194 required the Secretary to issue an honorable 
discharge to all members of the Navy who were certified eligible for 
such by their commanding officers as a testimonial of their fidelity and 
obedience. (Emphasis supplied) Section 105i(b) authorized the Secretary, 
under such regulations as he might prescribe, to terminate the enlist- 
ment of any enlisted woman in the Marine Corps, and each such person 
"shall be discharged from the service." It is submitted that the clause 
"under such regulations as he may prescribe" pertained to the power to 
terminate the enlistment, i.e., gave the Secretary authority to determine 
upon what grounds an enlistment should be terminated, and did not 

modify the phrase "shall be discharged from the service." 


In 1956, Congress codified a great many of the laws pertaining to 
the Armed Forces into Title 10, U. S. Code. In that codification, Sec- 
tion 6291, which is based on 34, U.S.C. 192, again authorizes the Secre- 
tary to grant honorable discharges to enlisted personnel. Section 6294 
picks up old Section 105i(b) of Title 34 and changes the language so that 
this section might now be interpreted to authorize the Secretary, under 
regulations prescribed by him, to prescribe the nature of the discharge. 
However, this law was not enacted until some four years after appellant 
was discharged and has no application to this case. 


It should also be pointed out that the Uniform Code of Military 
Justice was enacted by Congress in 1950 and contains authorization for 
the issuance of bad conduct and dishonorable discharges. Thus, at the 
time of appellant's discharge, the only types specifically authorized by 
Congress were honorable, bad conduct, and dishonorable. No statute 
authorized the Secretary to prescribe a general discharge under 
honorable conditions. 
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2. IT WAS CONTRARY TO LAW TO CONDITION THE AWARD 
OF AN HONORABLE DISCHARGE UPON THE DEGREE OF 
PROFICIENCY OF THE SERVICE RENDERED BY APPEL- 
LANT. | 
Historically, the word "honorable", as applied to a discharge from 
the military service, has nothing whatsoever to do with the proficiency 
with which the individual performed his military duties. One might be 
very much lacking in ability as a soldier; yet, if that person were 
obedient, loyal, and gave the best that was in him while in the service, 
he was entitled to an honorable discharge. Indeed, it is common know- 
ledge that with some eight million persons in the Armed Forces during 
World War II, a large number of those persons did not perform with a 
high degree of proficiency. Nevertheless, it has been the custom to give 
honorable discharges to all unless they had committed some_wrong or 
had some black mark against them other than a mere failure to meet 
some arbitrary standard of proficiency. This fact is supported by the 
statement of Government counsel as quoted by Judge Bazelon-irhis dis- 
senting opinion in Harmon v. Brucker, 100 U.S. App. D.C. 190, at 202, 
243 F. 2d 613, reversed, 355 U. S. 579, 2 L. Ed. 2d 503, 78 S. Ct. 433. 


This is further borne out by legislative enactment, namely, 
Title 34, U. S. Code, Section 194, the only statute enacted by Congress 
which directly sheds any light on the definition of an honorable dis- 
charge. There, the words "fidelity and obedience" are given as a basis 
for awarding an honorable discharge. Nothing is said about proficiency. 
Nor is there anything in any later enactment by Congress on the subject 
of discharges which changes in any way the above description of an 
honorable discharge. ! 


The case of Davis v. Woodring, 72 App. D.C. 83, 84, 111 F. 2d 523, 
contains material which also illuminates the proper criteria upon which 
to base an honorable discharge. In footnote 4 on page 84, the Court 
refers to the form of honorable discharge certificate then in use, which, 
by its own terms, based an honorable discharge upon “honest and faithful 
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service.” Nothing whatever is there said about the proficiency of the 
service rendered. 


It is submitted that the recent practice of adding the criterion of 
proficiency as a prerequisite for an honorable discharge has no founda- 
tion in law, nor can it be said to rest in the inherent powers of the 
Secretary of a military department where Congress has legislated 
otherwise on the subject. 


3. THE REGULATIONS IN EXISTENCE AT THE TIME OF 
APPELLANT'S DISCHARGE PROVIDING FOR THE 
AWARDING OF VARIOUS GRADES FOR PROFICIENCY 
CONTAIN NO STANDARD FOR ARRIVING AT SUCH 
GRADES AND ARE ARBITRARY, CAPRICIOUS AND 
UNLAWFUL. 


Paragraph 10269, Marine Corps Manual (J.A. 37), provides that 
an enlisted person discharged as a result of disability whose minimum 
final average marks are 5 in proficiency and 4.0 in conduct shall be 


given an honorable discharge. Those with lower grades are to receive 


general discharges. 


Appellant's final mark for proficiency was 4.25, as shown on her 
Chronological Record of Primary Duties (J.A. 14). Reference to this 
document discloses that appellant had some eight different duty assign- 
ments during the period February 2, 1952 to October 22, 1952, the total 
time she served in the Marine Corps. These assignments covered 
periods of time as follows: 47 days; 30 days; 84 days; 6 days; 19 days; 
6 days; 3 days; and 4 days. For each of these periods, she received a 
grade, and her final grade was computed simply by adding the total 
numerical grades given and dividing by eight. Thus, no weight was 
given to differing periods of service; her grade of 3 for the six days 
from 4 September 1952 to 10 September 1952 counted as much in com- 
puting her final average as her grade of 5 for the thirty days from 
April 1, 1952 to April 30, 1952. 
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Turning to the instructions for rating marines for proficiency 
(J.A. 14-16), it will be seen at once that no descriptive standard is fur- 
nished upon which to assign each of the grades from 1 to 9. Rather, 
the method prescribed is to relate the proficiency of an individual in 
performance of duty in comparison to all other marines of the same 
rank performing the same or similar duties. In the table given, the 
mark of 5 (required to receive an honorable discharge) indicates that 
the recipient exceeds at least 40% of all other marines of the same 
rank, When this theory is carried out to its logical extent, a8 shown in 
Par. d. of the instructions which gives the distribution of marks for a 
group of 100 marines (J.A. 16), it will be seen that under this system, 
for r cent of all enlisted members of the U. S. Marine Co 8 will 
arbitrarily receive grades too low to qualify them for an honorable dis- 
charge. If, in fact, forty per cent of the Marine Corps are receiving 
less than honorable discharges, it is high time that corrective action 
be taken. : 


Contrast the lack of a standard for the grades to be given for 
proficiency with the standards supplied the grader for the grades in 
conduct (J.A. 17-19). There, each of the grade categories contains 
sufficient descriptive material to enable a grader to make a reasonably 
intelligent determination. For example, the description of the category 
'Very Good (4.0-4.4)", (the range in which each of appellant's grades 
fell) is as follows: "No offenses. Demonstrated reliability, good 
morale influence, sober, obedient and industrious.” (J.A. 18). Thus, 
while appellant earned these complimentary epithets, which compare 
quite closely with the descriptive criteria for an honorable discharge 
in 34 U. S. C. 194, and in Davis v. Woodring, supra, she was denied an 
honorable discharge solely on the ground that her grade for proficiency 
was such that she failed to excel at least forty per cent of all other 
marines of the same rank. It is submitted that this is so arbitrary and 
capricious as to constitute no standard at all, and, therefore, the 
administrative action cannot stand. An administrative regulation to be 
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valid must be reasonable, not arbitrary or capricious. Manhattan 
Generai Equipment Co. v. Com'r. of Internal Revenue, 297 U. S. 129, 
80 L. Ed. 528, 56 S. Ct. 347, 42 Am. Jur. Public Administrative Law 
216. 


4. THE REGULATIONS REQUIRING A CERTAIN GRADE 
IN PROFICIENCY AS A PREREQUISITE TO AN 
HONORABLE DISCHARGE WERE UNLAWFUL SINCE 
THEY UNFAIRLY DISCRIMINATED BETWEEN EN- 
LISTED MARINES AND OFFICERS OF THE MARINE 
CORPS. 


In order for an enlisted marine to obtain an honorable discharge 
for physical disability, he must have obtained a. minimum final average 
of 5 in proficiency and 4.0 in conduct. (J.A. 37). This is in sharp con- 
trast with the requirements for an honorable discharge for an officer, 
as contained in Paragraph 10001, Marine Corps Manual (J.A. 34-35). 
Subparagraph 3.b (1) (a) provides for a general discharge for an officer 
where he has an academic failure "due at least in part to lack of effort.” 


(J.A. 35). (Emphasis supplied). In other words, where the enlisted 
person is concerned he must meet the arbitrary standard for profi- 
ciency no matter how hard he might try; but where the officer is con- 
cerned, he will get an honorable discharge if he fails academically, so 
long as he exerted an honest effort! Marine Corps Manual, Par. 
10001 3.a.(5). (J.A. 34-35). Appellant submits that the standard applied 
to officers is the only fair and reasonable one, namely, that if an indi- 
vidual does his best, he is entitled to an honorable discharge even 
though he fails to meet a standard; the standard as applied to enlisted 
personnel is unfair and discriminatory in that it requires a more 
stringent achievement than that required for officers. 
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5. THE REGULATIONS PROMULGATED BY THE SECRETARY 
OF THE NAVY REQUIRING CERTAIN GRADES IN PROFI- 
CIENCY FOR ENLISTED MARINES TO OBTAIN AN HONOR- 
ABLE DISCHARGE WERE UNLAWFUL AND UNCONSTITU- 
TIONAL SINCE THEY PROVIDED A MORE STRINGENT | 
STANDARD THAN REGULATIONS OF THE ARMY AND AIR 
FORCE FOR SIMILAR ENLISTED PERSONNEL. 

Appellant contends that 2 member of one of the Armed Services of 
the United States has the same right to be awarded an honorable dis- 
charge on the same basis as members of other branches of the Armed 
Services. Since 1947, all of the Armed Services have come under the 
authority of the Secretary of Defense. The discharge certificates them - 
selves now read: "Discharge from the Armed Forces of the United 
States of America" and then the particular branch of service is given. 
An honorable discharge from the Armed Forces is a valuable property 
right. This point was conceded by the majority opinion in Harmon Vv. 
Brucker, supra, where Judge Prettyman stated, at page 198, “There is 
a margin of value of an ‘Honorable Discharge’ over a "General Dis- 
charge Under Honorable Conditions’. And in Schustack v. Herren, 

136 F. Supp. 850, aff'd. 234 F. 2d 134, the court indicated thait an honor- 
able discharge may be a property of which one may not be deprived 
without due process of law under the Fifth Amendment to the Consti- 
tution. See also the remarks of Judge Bazelon in his dissenting opinion 
in Harmon v. Brucker, supra, at page 202. 





Appellant contends that all members of the Armed Forces of the 
United States have the same right to an honorable discharge | based upon 
the same standard. Stated in another way, appellant contends that it is 
a violation of her Constitutional rights to apply a stricter, more rigid 
standard to her in order to qualify for an honorable discharge than to 
other members of the Armed Forces serving in the Army or the Air 
Force. The Army and Air Force Regulations pertaining to the subject 
of discharges are far more lenient than the Navy Department regulations 


applicable to discharges from the Marine Corps. For example, Air 
Force Regulation 39-10A, issued in its present form in 1957, requires 
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the issuance of an honorable discharge where the individual (1) does not 
have a record of lost time, (2) has not been convicted by court-martial 
or (3) has not been reduced in grade for misconduct or inefficiency. 
These regulations further provide that even if one of the three above dis- 
qualifying criteria applies, nevertheless the individual shall be given 

an honorable discharge if being separated for physical disability. 


Under these regulations, the appellant would clearly be eligible 
for an honorable discharge. Not only was she not reduced in grade~-- 
she was promoted. And her discharge for physical disability would 
entitle her to an honorable discharge even if she were otherwise not 
entitled. 


Compare also the Marine Corps requirements with the version of 
Air Force Regulation 39-10 dated 27 October 1953 which, while admit- 
tedly stricter than the new version, was still quite more lenient than 
the Marine Corps regulations. 


Army Regulations 635-200 are also more jenient than Marine 
Corps regulations. While AR 635-200 does contain an efficiency require- 
ment, it is far lower than the proficiency requirements of the Marine 
Corps. Furthermore, the failure to achieve the required efficiency 
rating is not to be counted when the individual has rendered subsequent 
"honest and faithful service" over a greater period of time. Again, 
here is an indication of the criteria traditionally relied upon in deter- 
mining whether an individual is entitled to an honorable discharge - 
honest and faithful service. 


Finally, AR 635-200 9.b. provides for the furnishing of an honor- 
able discharge under circumstances directly applicable to appellant's 
case, i.e., disqualifying ratings but a promotion with no subsequent 
reduction. 


The inequalities of the varying military service requirements 
have now been recognized and are being eliminated by the Secretary of 
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Defense. Subsequent to the decision in this case in the District Court, 
Department of Defense Directive Number 1332.14, dated January 14, 
1959, was issued by the Secretary of Defense. This directive revises 
the standards and procedures governing the administrative discharge of 
enlisted persons from the Armed Forces, and makes these policies and 
regulations uniform as to all military departments. Each military de- 
partment is required to issue appropriate regulations under this direc- 
tive by April 14, 1959. The issuance of this directive alone, recognizing 
as it does the need for uniformity among the services with respect to 





requirements for discharges, should suffice as a basis for reversing 
the District Court in this case. 


The difference in the requirements for an honorable ites 
applied to persons similarly situated gives rise to a cause of action 
under the due process clause of the Fifth Amendment to the Constitu- 
tion. As Mr. Chief Justice Taft said in Truax v. Corrigan, 257 U. S. 
312, 66 L. Ed. 254, 42 S. Ct. 124: "Our whole system of law is predi- 
cated on the general, fundamental principle of equality of application of 
the law." The due process clause requires that a statute (or regulation 
under a statute) must operate equally on all persons in like circum- 
stances. In this case, the regulations did not operate equally upon all 
enlisted members of the Armed Forces and are, therefore, illegal. 


CONCLUSION 


For all of the above reasons, appellant contends that the District 
Court erred in denying her motion for summary judgment and in grant- 
ing that of the appellee. Appellant submits that this Court should 
reverse the judgment of the District Court with instructions: to enter 
summary judgment in her favor. 3 





Respectfully saheaitted:| 
CHARLES H. MAYER > 


201-205 Tower Building 
Washington 5, D.C. | 


Attorney for Appellant 
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IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
RUTH F. IVES, 
Appellant 
vs. : No. 2348-58 


THOMAS S. GATES, JR. 
Secretary of the Navy, 


Appellee 
DOCKET ENTRIES 
DATE PROCEEDINGS 
1958 


Complaint, appearance 


Summons, copies (1) and copies (1) of Complaint issued 
US Atty. ser. 9-15-58 Atty. Gen. ser. 9-22-58. Deft. 


ser. 9-16-58 


Motion of deft. for security for costs: P&A, c/m 9-22-58 
MC 9-22-58 App. Oliver Gasch, Ed. P. Troxell, Robert 
J. Asman & Ellen Lee Park filed. | 

Order for security for costs, $50. 00 cash or $100. 00 
bond within (20) days. Letts, J. (N) | 


Undertaking of pltff. for security for costs in amount of 
$100 with US Fidelity & Guaranty Co. approved filed. 


Stipulation of counsel extending time for deft. to answer 
or otherwise plead to & including 12-15-58 filed. 


Motion of pltff. for summary judgment c/m 12-1-58; 
P&A. MC 12-2-58 filed 


Cross-motion of deft. for summary judgment; c/m 
12-15-58; P&A, Exhibits A & B (Navy Dept. Records) 
MC 12-15-58 filed : 

Order denying pltffs. motion for summary judgment and 


granting deft's. motion for summary judgment. Tamm, J. 
(N) | 
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PROCEEDINGS 


Notice of appeal of pltff., copy to Oliver Gasch Deposit 
$5. 00 by Mayer. filed 


Cost bond on appeal in amount of $250. 00 with US Fidelity 
& Guaranty Co. approved (fiat) McGuire, J. 


Statement of pltff. of points; c/m filed. 


[Filed September 15, 1958] 
COMPLAINT 

1. Plaintiff is a citizen of the United States and a resident of 
Boston, Massachusetts. Defendant is Secretary of the Department of 
the Navy, has his official residence in Washington, D.C. and is sued 
individually and as Secretary of the Navy. 

2. Jurisdiction is based upon Title 11, Sections 305 and 306 of 
the District of Columbia Code, on the Declaratory Judgment Act, 28 
U.S. Code 2201 and 2202, and on 5 U.S. Code 1009. 

3. On February 2, 1952, plaintiff was enlisted into the United 
States Marine Corps to serve a period of three years. 

4. Subsequent to said enlistment and sometime prior to October, 
1952, your plaintiff was hospitalized for a period of approximately six 
weeks for a nervous and emotional disorder, as a result of which a 
Board of Medicai Survey determined her to be physically disabled for 
naval service but not as a result of her own misconduct. Thereafter, 
on October 22, 1952, your plaintiff was discharged from the United 
States Marine Corps on the basis of the aforementioned physical dis- 
ability. 

5. The discharge issued to your plaintiff was a General Discharge 
rather than an Honorable Discharge, although the character of the dis- 
charge she received was not made known to your plaintiff prior to the 
receipt by her of the actual discharge certificate. 
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6. The action of the defendant's predecessor in office in separat- 
ing the plaintiff with a General Discharge rather than an Honorable Dis- 
charge was based on the provisions of Paragraph 10268, Marine Corps 
Manual, which establishes certain grades in both proficiency and con- 
duct as a prerequisite to the granting of an Honorable Discharge. The 
aforesaid Manual contains no standard for arriving at the various grades 
nor any provision for review of the grades awarded to any enlisted person. 
While your plaintiff's grade for conduct satisfied the requirement for an 
Honorable Discharge, her grade for proficiency was slightly below that 
prescribed in the aforesaid Paragraph 10268, Marine Corps Manual. 

7. The action of the defendant's predecessor in office in issuing 
your plaintiff a General Discharge rather than an Honorable Discharge 
was arbitrary, capricious, contrary to law and violative of certain pro- 
visions of the Constitution of the United States. Your plaintiff further 
avers that the action of the Marine Corps, in establishing as a criterion 
for an Honorable Discharge certain proficiency in performance of duty 
rather than honorableness, fidelity, obedience and integrity, was illegal, 
unauthorized and contrary to law and the Constitution. Your plaintiff 
further avers that the requirements for an Honorable Discharge as set 
forth in the Marine Corps Manual are discriminatory as between officers, 
non-commissioned officers and enlisted personnel of the lower grades. 

8. Asa result of said General Discharge, your plaintiff has been 
and will continue to be deprived of substantial benefits and rights as a 
veteran under both Federal and State legislation, and she has encoun- 
tered and will continue to encounter substantial prejudice in| civilian life 
in situations where the character of a discharge from the Armed Serv- 
ices of the United States has any bearing. 

9. The action of the defendant's predecessor in office hereinbefore 
alleged has deprived the plaintiff of liberty and property without due pro- 
cess of law. | 

10. Your plaintiff has applied to the Navy Discharge Review 
Board and to the Board for the Correction of Naval Records to have 


the nature of her discharge changed from a General Discharge to an 
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Honorable Discharge but both such Boards have denied plaintiff's 
application. 

11. An actual controversy exists between plaintiff and defendant, 
and your plaintiff has instituted this suit for the purpose of having the 
aforesaid action of the defendant's predecessor in separating your 
plaintiff from the Marine Corps with a General Discharge declared null, 
void, illegal and in violation of the Constitution of the United States. 

12. Plaintiff has exhausted her administrative remedies and has 
no adequate remedy at law other than the within action under the juris- 
diction of this court. 

13. By reason of the premises your plaintiff is entitled to relief 
against the defendant under the Declaratory Judgment Act. 

WHEREFORE, the premises considered your plaintiff prays: 

1. That this Court declare and adjudge that the action of the de- 
fendant's predecessor in office in issuing the plaintiff a General Dis- 
charge from the Marine Corps was null, void, illegal and in violation 
of the Constitution of the United States. 

2. That this Court issue a mandatory injunction to the defendant 
to change the nature of her discharge from a General Discharge to an 
Honorable Discharge. 

3. For such other and further relief as to the Court may seem 
proper. 

/s/ Ruth F. Ives 
/s/ Charles H. Mayer 
Borney for Poigie ti 


STATE OF ) 
) ss: 
COUNTY OF ) 


Ruth F. Ives, being first duly sworn upon oath, deposes and says 
that she has read the foregoing Complaint by her subscribed and that 
the matters and things therein stated to be true are true, and the 
matters and things stated upon information and belief, she verily be- 


lieves tobe true. /s/ Ruth F. Ives 


{JURAT dated September 10, 1958. ] 





[Filed December 2, 1958] | 
MOTION FOR SUMMARY JUDGMENT ! 

Comes now the plaintiff herein, by and through her attorney, and, 
alleging that there is no genuine issue as to any material fact, moves 
this Honorable Court for summary judgment in her favor on all the 
issues in the Complaint and for grounds therefore respectfully refers 
to the Statement of Points and Authorities attached hereto and Leas 
to be read as a part hereof. 


/s/ Charles H. Mi yer 
Attorney for Plaintiff 
* es * 


| 


[Certificate of Service] | 


[Filed December 15, 1958] 
CROSS MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant, through his attorney, the United States 


Attorney for the District of Columbia, and respectfully moves this 
Court to grant summary judgment for him on the ground that the plead- 
‘ings and the following exhibits which are attached hereto and made a 
part hereof show that there is no genuine issue of material fact and that 
defendant is entitled to judgment as a matter of law: 
Exhibit A - certified copy of personnel record of the Marine 
Corps concerning plaintiff. 
Exhibit B - certified copy of pertinent portions of regulations 
of the Navy Department and the Marine Corps. 


/s/ Oliver Gasch © 
United States Attorr y 


/s/ Edward P. Troxell, Principal 
Asst. United States Attorney 


/s/ E. Riley Casey 
Asst. United States Attorney 


/s/ Ellen Lee Park 
Asst. United States Attorney 
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ATTACHMENT TO EXHIBIT A 
[Filed December 15, 1958] 


UNITED STATES MARINE CORPS 
ENLISTMENT CONTRACT AND RECORD 


[Enclosure #1] 


1. Last Name-First Name-Middle Name 2. Race: 3. Service No. 
ISENSTEIN, Ruth Frieda Caucasian W703069 


4. Component: USMC 


5. Date of Birth: 6. Place of Birth: 7. Religion: 
Day Month Year Boston, Mass. Jewish 


10 August 1928 
8. Citizenship: U.S. 9. Sex: Female 
10. Home of Record at time of Enlistment 


Street & Number City or Town County or Parish State or 
380 Riverway Boston Suffolk Country: ie a 


11. Place at which enlisted: Boston, Mass. 
12. Effective date of enlistment: 2 February 1952 
13. Contract Limitation: None 


i4. Date Eglisted: None claimed. 
* * * 
21. Rank to which appointed or reappointed; Pvt. 


22. Transferred To: MCRD PISC 
* * * 


24. For and in consideration of the pay or wages due in the grades 
which may from time to time be assigned me during the continuance of 
my service, I do hereby acknowledge to have voluntarily enlisted as a 
private in the United States Marine Corps (Reserve), and I agree to 
and with Thomas 8. Witherspoon of the United States Marine Corps. 

as follows: 

25. To enter the service of the United States Marine Corps and to re- 
port to such post or station of the Marine Corps as I may be ordered to 
join, and to the utmost of my power and ability discharge my several 
services or duties and be in everything conformable and obedient to the 
several requirements and lawful commands of the officers who may be 
placed over me. 
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26. LI oblige and subject myself to serve unless sooner discharged by 


proper authority 
Word Figure 


Years Years 


(Word and figure to be in applicant's 


handwriting. ) 
27. In the event of war or national emergency declared by the Presi- 
dent to exist during my term of service, I oblige and subject myself to 
serve until 6 months after the end of that war or national emergency if 
so required by the Secretary of the Navy unless I voluntarily reenlist 
or extend my enlistment. | 
28. Iam of legal age to enlist; I have never been found guilty of a 
crime except as stated by me to the recruiting officer; I have never 
deserted from any of the Armed Forces of the United States, and have 
never been discharged therefrom for any reason other than recorded 
herein. ! 
29. I understand that upon enlistment in the Marine Corps Reserve, or 
upon transfer or assignment thereto, I may not be ordered to active 
duty without my consent except in time of war, or when in the opinion 
of the President a national emergency exists, or when otherwise pres- 
cribed by law, and that I may be required to perform active ie during 
such periods. 
30. I HAVE HAD THIS CONTRACT FULLY EXPLAINED TO ME. I 
UNDERSTAND IT, AND CERTIFY THAT NO PROMISE OF ANY KIND 
HAS BEEN MADE TO ME CONCERNING ASSIGNMENT TO DUTY, OR 
PROMOTION DURING MY ENLISTMENT. 
31. Oath of Enlistment: Ido solemnly swear (or affirm) that I will 
bear true faith and allegience to the United States of America, that I will 
serve them honestly and faithfully against all their enemies whomsoever; 
and that I will obey the orders of the President of the United States and 
the orders of the officers appointed over me, according to regulations 
and the Uniform Code of Military Justice. And I do further swear (or 
affirm) that all statements made by me, as now given in this record, are 
correct. ! 


Signature | 
First name Middle name Last name 








8 [Enclosure #2] 
U. S. Naval Hospital, Oakland 14, California 6 October 1952 


Chief, Bureau of Medicine and Surgery 
Via: Commanding Officer 


ISENSTEIN, Ruth Frieda W703069 FFC, USMC 
Massachusetts 10 August 1928 


2 February 1952 


Smo. Ada. (Act. ) 


USMC Headquarters, Department of the Pacific, 
San Francisco, California 15 September 1952 


Emotional instability reaction #3210 
is not was not 
yes no 


Yes. 

This twenty-four year old white, single, Jewish, female Private 
First Class, U.S. Marine Corps (W), with approximately eight months 
of active service, was referred to this hospital on consultation on 11 
September 1952, for psychiatric evaluation concerning her retention in 


the service. She was admitted to the sick list on 15 September 1952, 
with the diagnosis of Diagnosis undetermined (psychiatric) #7955 at 
USMC Headquarters, Department of the Pacific, San Francisco, 
California and was transferred to this hospital on the same date. The 
patient had requested an administrative discharge on the basis of frus- 
tration resulting from her inability to do satisfactory work on several 
different jobs. The patient stated she had had five jobs since entering 
the service and that she had never done satisfactory work in any of 
them. She felt that she was unable to adjust to military life and that this 
- had some bearing on her inability to do an adequate job, which she feels 
should be commensurate with her past experience. According to her 
own statements she is a college woman, has been accepted for law 
school, had majored in college in psychiatric social service work, and 
prior to entering the Marine Corps had worked for a year in the Judge 
Baker Foundation in Boston as a psychiatric secretary. She also had 
worked for a year with the Chief of Medicine at Harvard Medical School, 
in a secretarial capacity. Her assignments in the Marine Corps, she 
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| 
felt, were not commensurate with her intellectual endowment or ability. 


Following her admission to the hospital the patient appeared anxious 
and tense; however, she was well oriented and mental content was rele- 


vant. Emotional reaction, with the exception of a moderate degree of 
depression, was considered to be that of her normal state of emotional 
health. Psychiatric examination revealed no significant deviation from 
normal. All physical, neurological and indicated laboratory examina- 
tions were within normal limits. 

Past history revealed that the patient was born and reared in 
Boston, Massachusetts. Her father came from a Russian-Jewish back- 
ground and is a restaurant owner; the mother came from a Rumanian- 
Jewish background. She had a brother fifteen years older than she is. 
The patient refers to the family situation as having been a “business 
arrangement"; her father and mother were more or less always away 
from home looking after the restaurant, and the patient was left to her 
own devices. She recalls that her brother looked after her as much as 
her parents. She developed a strong attachment for her brother, and 
she feels now that part of her problem stems from her need to be like 
him and yet just be herself with consequent feelings of frustration and 
failure as she realizes this never can be. The brother is now a success- 
ful physician in Massachusetts. The patient describes her school record 
as average and states that she was frequently truant from school because 
of feelings of inferiority. With regard to her health, she states that she 
has been nervous all her life and subject to such nervous habits as 
nail biting in childhood, She entered the Marine Corps pretty much on 
impulse, following applying for admission to law school, and on not being 
notified, assuming that she had not been accepted. Following her re- 
porting for duty in the Marine Corps she received notice that she had been 
accepted and now states, "If I had received that notice a week earlier I 
wouldn't be in the Marine Corps," She experienced difficulty in the 
Marine Corps from the time of entering and was in moderately serious 
difficulty on several occasions due to impulsive, immature behavior. 

Since admission to this hospital, the patient has been pleasant, 
compliant, although mildly tense and dependent in her attitudes. She was 
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referred for psychological examination, and it was reported that the 
patient was exceedingly anxious in the testing, had difficulty fully com- 
prehending the instructions, and showed lability of emotion and lack of 
the control she considered appropriate. It was noted that the patient's 
anxiety seemed mainly related at present to problems of achievement. 
Her level of aspiration is far higher than is justified by a Shipley Hart- 
ford Intelligence Quotient of 104, and a General Classification Test In- 
telligence Quotient equivalent of 107. Premorbidly, signs were noted 
that she exhibited a neurotic character, with obsessive compulsive 
mechanisms most prominent. It was concluded that the patient shows a 
high potentiality for explosive behavior directed either towards herself 
or others. 

The diagnosis was changed on 16 September 1952, by reason of 
established, to Emotional instability reaction #3210, considered to have 
existed prior to her enlistment. 

It is the opinion of the Board that this woman Marine suffers from 
an emotional instability reaction, characterized by fluctuating emotional 
attitudes, poorly controlled hostility and immature, impulsive judgment. 
She has now received maximum benefit of hospitalization. Further treat- 
ment at this time is not indicated, nor would it return her to a duty status. 
She is considered to have been as socially and economically handicapped 
with this reaction prior to service as she is now. It is recommended 
that she be discharged from the U.S. Marine Corps. She is considered 


fully competent to be discharged into her own custody, does not consti- 
tute a menace to herself or to others, and is not likely to become a pub- 
lic charge. The patient has been informed of the findings of the Board 
and does not desire to submit a statement in rebuttal. 

There is no disciplinary action pending. 





11 [Enclosure #3] 
WAIVER OF RIGHTS TO A FULL AND FAIR HEARING 
20 October 1952 

I hereby certify that it has been fully explained to me that the Board of 
Medical Survey before which I appeared has found that Iam suffering 
from a physical disability, namely emotional instability reaction #3210 
which was not incurred in, or aggravated by, a period of active military 
service. | 
I further certify that it has been fully explained to me that under section 
413 of the Career Compensation Act of 1949 and the regulations pub- 
lished by the Secretary of the Navy for the administration of Title IV of 
the Career Compensation Act of 1949 I am entitled, as a matter of 
right, to a full and fair hearing before a Physical Evaluation Board prior 
to my discharge from the Naval Service if I demand such hearing. 


I further certify that it has been fully explained to me that if I sign this 
waiver I shall be discharged from the Naval Service in the near future 
without further hearing and without disability retirement pay or severance 
pay and without any compensation whatsoever. : 


With full knowledge of the findings of the Board of Medical Survey con- 
vened in my case and with full knowledge of my rights in this matter I 
hereby waive any right to a hearing by a Physical Evaluation Board and 
request that I be administratively discharged from the Naval Service as 
soon as possible. i 
Witnessed by: 


Signature 


Subscribed and sworn to before me this 
I having the authority to administer oaths. 





= [Enclosure #4] 


REPORT OF SEPARATION. FROM THE 
ARMED FORCES OF THE UNITED STATES 


United States Marine Corps 
1. Name: Isenstein, Ruth Frieda 2. Service Number: W703069 — 


$. Rate or Grade - Rank and Date of Appointment: PFC 4 Apr. 52 
. Component and Branch or Class: USMC 


. Qualifications: Specialty Number or symbol: 0174 
Related civilian occupation and O.0.T. number: 1-37.12 Stenographer 


Effective date of separation: 22 Oct 52 7. Type of Separation: 
Discharge 


Reason for separation: Disability & Medical Sur, MCM, Paragraph 
10268 


Place of separation: Headquarters, Department of Pacific, San 
Francisco, Calif. 


10. Date of birth: 10 Aug 28 11. Place of birth: Boston, Mass. 


12. Description: Sex: Fem Race: Cauc Color Hair: Brown 
Color Eyes: Hazel Height: 5°2" Weight: 140 


- 13. Registered: No. ~ a 3 = 
16. Enlisted in or transferred to a reserve component: No. 
17. Means of entry other than by induction: Enlisted. 
18. Grade-rate or rank at time of entry into active service: Private. 


19. Date and place of entry into active service: 2 Feb 52 Place: Boston, 
Mass. 


20. Home address at time of entry into active service: 
380 Riverway, Boston, Suffolk, Mass. 


Statement Of Service For Pay Purposes 
21. NET Service completed for pay purposes excluding © 


this period A. Years B. Months C. Days 
00 00 00 


22. Net service completed for pay purposes 
this period 00 38 20 

23. Other service (Act of 16 June 1942 as 

amended) completed for pay purposes 

00 


00 00 
24. Total net service completed for 


oF Ea * 


28. Most significant duty assignment: Staff Office Stenographer. 


* co * 
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GOVERNMENT INSURANCE INFORMATION: 
32. Kind of insurance: N.S.L.L $10, 000. 00 

* ax x * 
34. Month next premium due: February 1953 
35. Total payment upon separation: $307. 08 
36. Travel or mileage allowance included in total payment: $196. 92 
37. Disbursing Officer's name and symbol number: H. R, — 523-016 


* * % x 


39. Signature of Officer authorized to sign: /s/ C.H. Gebhardt 
Name, Grade and Title (Typed) C.H. Gebhardt, Ccwo, £0, HQTRS 


5 Br * aE | 
Dates of last civilian employment: From 1949 To 1952 
Main civilian occupation: Secretary | 


Name and address of last civilian employer: Commonwealth of 
Mass., Boston, Massachusetts. 


United States Citizen: Yes. 45. Marital Status: Single 


Non-service education: Grammar: 8 High School: 4 eae: 2 
Major course or field: Psychology 


Permanent address for mailing purposes after benacacnc: 
1628 Bush Street, San Francisco, California. 


Signature of person being separated: /s/ Ruth F. Isenstein 





[Enclosure #6} 
CHRONOLOGICAL RECORD OF PRIMARY DUTIES 


—_—_— oa 


| 


Primary Duty Duty Dates Profi- Sigaa- 
MOS From-- To ciency ture of 
| Marking 
| Officer 
Recruiting 9900 Feb.2,1952 Mar.19, 4 /s/ Pauline 
1952 | | B. Beckley 


Major USMC 
Leave & travel ---- 20Mar52 31Mar52 
StfOffSteno, Phy. Eval 0174 1Apr52 Apr30,52 9 /s/ E.B. 
! Hamilton 
Cwo, USMC 
Clerk Typist 0143 1May52 24Jul52 4 /s/ C.H. 
! Gebhardt 
; ! Cwo, USMC 
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Primary Duty Duty Dates Profi- Signature of 


ween | MOS From-- To- ciency Marking Officer 
StaffOff Stenographer 017425 Jul52 31 Jul52 6 /s/ C.W. Gene. 


CWO, USMC 
StaffOfficeSteno 0174 1Aug52 10Aug52 | 
Sk ---- 11Aug52 pa 


StaffOfficeSteno 017412Aug52 _—«21Aug52 
Sk Qtrs wen 22Aug52 uae oe 


StaffOfficeSteno 0174 23Aug52 24Augo2 4 
On leave --- 25Aug52 3Sep52 


StaffOfficeSteno 0174 4Sep52 10Sep52_ 3 /s/ E.W. Lucas, 
ist Lt USMC 


Cik 1 Office 0143 11Sep52 14Sep52_ 4 


Sk USNH Oakid, Cal. --- 15Sep52 170ct52. -- /s/ C.H. Gebhardt, 
Cwo, USMC 
Clik istSgt Office 0143 18O0ct52 220ct52. 4 /s/ C.H. Gebhardt, 


Cwo, USMC 


"Final MK" 4.25 /s/C.H. Gebhardt 
Cwo, USMC 


ISENSTEIN Ruth Frieda W703069 
Last name First Middle Serial No. 


1. All primary duty assignments and periods of no duty will be re- 
corded chronologically. Entries are required whenever the marine is 
given a new primary duty assignment and at the beginning of each period 
of no duty. Entries will be closed out, without a mark in proficiency and 
without the signature of the marking officer, by the custodian of the SRB 
when there is a change in the marine'’s primary duty assignment; at the 
end of each period of no duty; upon completion of a course of instruction 
at a service school; quarterly, on 31 January, 30 April, 31 July, and 
31 October, provided the marine is not in attendance at a service school; 
and whenever the marine is transferred, discharged, or the book is closed 
for any other reason. A mark in proficiency will be given and the entry 
will be signed by the marine’s immediate superior officer quarterly, 
provided the marine is not in attendance at a service school; upon com- 
pletion of a course of instruction at a service school; and whenever the 
marine is transferred, discharged, or the book is closed for any other 
reason; except that no mark or signature of marking officer is required 
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if the marine was in a no-duty status during entire period, ive. » con- 
fined, sick, on leave, awaiting assignment or transportation, etc. 

2. Record under "Primary Duty” the “descriptive title” of the 
assignment or the reason for the period of no duty, as appropriate. Re- 
cord under "Duty MOS” the numerical designation of the MOS which most 
nearly describes the duties performed. The duty MOS is not necessarily 
the same as, and must not be confused with, the marine’s primary MOS. 
Record the dates inclusive for each assignment or period of no duty. 

3$.a. The mark assigned in proficiency should reflect the marine’s 
proficiency in performance of duty in comparison with the proficiency of 
all other marines of the same rank observed in performance of the same 
or similar duties. This comparison must be limited to marines of the 
same rank; however, it need not be limited to marines now under com- 
mand of the marking officer. The mark in proficiency should be an objec- 
tive evaluation of the marine's relative proficiency in performance of duty 
subsequent to the date the last mark was given; factors such as high rank, 
previous marks, etc., must not be considered. Marks in proficiency will 
not reflect the comparative general value to the service of marines in 
different pay grades. For example, a staff sergeant with a mark of 3 is 
considered to be of more value to the service than a corporal with a 
mark of 8. : 

b. Proficiency, simply stated, means how well the See per- 
forms the duty or duties assigned. In addition to technical skill and 
specialized knowledge pertinent to a particular job, such characteristics 
as leadership, physical fitness, and the like should be considered when 
they are definitely applicable. For example, leadership should be con- 
sidered in all cases in which the marine was required to direct and con- 
trol other marines in performance of their duty. | 

c. The mark assigned will be a number from 1 to 9, inclusive, 
based on the following standards: 





Indicates Marine Excels. 
(Percent of all other marines 
of same rank) 


At least Not more than 


° 100 
. 96 
° 89 
. 77 
. 60 
° 40 
° 23 
. 11 
° ° 4 


d. Based on the foregoing, the expected distribution of the marks 
of 2 random group of 100 marines of the same rank would be 4 percent 
with a mark of 9, 7 percent with a mark of 8, 12 percent with a mark of 
7,17 percent with a mark of 6, 20 percent with a mark of 5, 17 percent 
with a mark of 4,12 percent with a mark of 3, 7 percent with a mark of 
2, and 4 percent with a mark of 1. 


MD Ww mh OD ~] © © 
e e e e * e e ° s 
s e 6 a e e & e . 
e e e a * e ® a *° 
o a °. e ° e e e . 
e e e e e e ° ° e 
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o J e e ° 2 ° e e 
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° a e . e ° e » ° 
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[Enclosure #7] 
RECORD OF SERVICE 
0-1.9 Unsat.; 2-2.9 Fair; 3-3.9 Good; 4. 0-4. 4 Very Good; 4.5-4.8 Exc. ; 


4. 9-5 Outstanding. 
ooo EEO 


Organization Joined 
Deserted, Date Rank Con- Signature, Rank, & 
Semi-An. , duct Duty of Marking 


Etc. Officer 
ep sons a OOF 


DERS, Boston, Mass.ENL-TR 2Feb52 Pvt T.S. Witherspoon, 


, Maj. RO. 
$rdRTrng Bn, MCRD, 
PISC Joined 4Feb52 Pvt Pauline B. Beckley, 


. Maj. USMC, CO 
$rdRTrng Bn, MCRD, 
PISC Trans. 19Mar52 Pvt 4.3 Pauline B. Beckley, 
Maj. USMC, CO 
5 , 
Francisco, Calif. Joined 1Apr52 Pvt -- J. T. Wood, 2dLt, 
USMC CO, HqTrs 


rancisco, Calif.Trans. 24Jul52 PFC 4.3 C.H. Gilbrandt, 
Cwo, USMC, CO, 


HgTrs 





ee 


Organization Joined, ! 

Deserted, Date Rank Con- Signature, Rank, & 

Semi-An..,, duct Duty of Marking 
Etc. Officer 


MavCorpDepot of 

Supplies, 100 Harrison 

St. , San Francisco, Cal. Joined 25Jul52 Pfc ce ae eee 

C.M.Dore, Capt. USMC 

Marine Corps Depot of 

Supplies - 100 Harrison Street, ! 

San Francisco, Calif. Semi-An.., 31Jul52 Pfc 4.4 V.E. Bigle, CWO, 
USMC 

Marine Corps Depot of | 

Supplies - 100 Harrison Street, ! 

San Francisco, Calif. Trans. 10Sep52 Pfc 4.1 E. M. Lucas, ist Lt., 

USMC pAd j 

HQDP | 

San Francisco, Calif. Joined 11Sep52 Pfc H. B. Mantooth, 2Lt, 
USMC CO. , HQTRS 

HQDP | 

San Francisco, Calif. Disc 220ct52 Pfc 4.1 C. H. Gilbrandt, 
CWO, USMC, CO. 
HQTRS 

HQDP : 

San Francisco, Calif." Final Mk" 220ct52 Pfc 4.25 C. H. Gilbrandt, 
CwoO, USMC, CO., 
HQTRS 


ISENSTEIN Ruth Frieda W703069 
Last Name First Middle Serial No. 


1 
| 


| 


INSTRUCTIONS | 
1. Entries in the "Record of Service" will be made and signed by 

the man's Company or Detachment Commander, or the Personnel Officer 
in larger units, semiannually as of 31 January and 31 July, and when- 
ever the marine is transferred, discharged, retired, assigned to active 
duty, or assigned to inactive duty; or extends his enlistment, deserts, 
dies, joins, surrenders, or is apprehended. No conduct marking is 
assigned in the last three instances. The marking for conduct should 
be assigned by the company or detachment commander, and if neces- 
Sary, arrived at in consultation with the officer or senior noncommis- 
sioned officer to whom the man is directly assigned for duty. 
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2. Marks in conduct will be given for all periods, and each mark 
should reflect conduct for that period only. Conduct includes, in addition 
to observance of the letter of law and regulations, conformance to accep- 
ted usage and custom. General bearing, attitude, interest, reliability, 
courtesy, cooperation, obedience,. adaptability, influence on others, 
moral fitness, physical fitness as affected by clean and temperate habits, 
are all factors of conduct and should be considered in evaluating the 
marine. Due care must be exercised that the mark as entered is a cor- 
rect and just indication of the marine’s conduct. The final mark is a 
factor in determining whether the marine receives an honorable or a 
general discharge. 

3. The following standards will be used as a guide in assignin 
marks in conduct; however, full discretion is left to commanding offi- 
cers to deviate therefrom in individual cases for good and sufficient 
reasons: : 

Unsatisfactory (0-1.9). -- Habitual offender, or convicted by sum- 
mary court martial or more than one deck court. If an unsatisfactory 
mark is assigned on a basis other than offenses entered on page 10, an 
entry shall be made there to explain the mark. A mark of "Zero" shall 
be given upon desertion, and for any period of confinement in a desig- 
nated naval prison, pursuant to sentence of a general court martial. 

Fair (2.0 - 2.9). -- No summary court martial, not more than 
one deck court or two commanding officers' punishments including con- 
finement or reduction in rank for misconduct. Considered to meet 
minimum standards. 

Good (3.0 - 3.9). -- No courts and not more than one commanding 
officer's punishment. Conduct such as not to impair appreciably his own 
usefulness nor the efficiency of the command. 

Very Good (4.0 - 4.4). -- No offenses. Demonstrated reliability, 
good morale influence, sober, obedient, and industrious. 

- Excellent (4. 5-4.8). -- No offenses. No unfavorable impressions 
as to attitude, interest, cooperation, obedience, after effects of intem- 
perance, courtesy and consideration and observance of the spirit of 
regulations. 
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Outstanding (4. 9-5. 0). -- Positive favorable impression of the 
qualities listed above, and in addition a demonstrated positive effect on 
the conduct of others by example and persuasion. | 
4. The provision of law which authorizes 10 percent additional 


retainer or retired pay to certain marines whose marks in conduct 
average 95 percent or more of the maximum is intended to reward 
exemplary conduct, and shall not be permitted to influence the marking 
officer to assign a higher mark than the marine'’s conduct warrants. 


| 
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[Received Nov. 3, 1953, Navy Dept. ] [Enclosure #8] 


JEWISH WAR VETERANS OF THE UNITED STATES 
OF AMERICA 


Nov. 2, 1958 
Re: Ruth F. Isenstein 
SN-W-703, 069 


| 
| 


Board of Review, Discharges & Dismissals 


Navy Department 
Washington 25, D. C. 


Sirs: 
Attached hereto you will find the following documents submitted on be- 
half of the above-named veteran who desires to appear before your 
Board, in this city, with a representative of this office: ! 
1. Form DD-293 
Veteran's statement 
Original Discharge Certificate 
Report of Separation 
Leave Authorization 
Red Cross Emergency Telegram 
Change of Station Orders 
Names of persons from whom to secure affidavits 
Please advise this office of the action taken. : 
Very truly yours, 


/s/ George G. Cohen 
GGC/es National Service Officer 
enc. | 
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fReceived Nov. 3, 1953, Navy Dept. ] 
APPLICATION FOR REVIEW OF DISCHARGE OR SEPARATION 
FROM THE ARMED FORCES OF THE UNITED STATES 


Branch of Service: Marine Corps. 


1. Last Name | - First Name -Middle Initial 
ISENSTEIN, Ruth - FB 


2. Service Number: W703069 
3. Rate or grade at separation: PFC 


4, Organization at time of separation: Headquarters, Department of 
Pacific 


5. Nature of separation or type of discharge received: 
General Discharge-Under Honorable Conditions 
Discharge Certificate attached: Yes. 


6. Date and place of separation: Oct. 22,1952 - Headquarters, Depart- 
ment of Pacific, San Francisco, Calif. 
* * ax * * * 


9. Idesire to appear before the Board in person (No expense to the 
Government). Yes. 


10. I desire to be represented by counsel (No expense to the Govern- 


ment}. Yes. 


11. Name and address of counsel: George G. Cohen, Jewish War 
Veterans, 3147 - 16th St., N.W., Washington, D.C. 
Street or RFD: 826C Innes Avenue 


City and State: San Francisco, California 


Date: October 25, 1953 Signature of Applicant: 
/s/ Ruth F. Isenstein 


* 5d * oR 





21 [Enclosure #9] 
DEPARTMENT OF THE NAVY | 


BOARD OF REVIEW, DISCHARGES AND rer a 
WASHINGTON 25, D. C. 


In eloiy refer to 
EXOS:QB(411) 
ELR:mc 
2 Dec 1953 
Miss Ruth F. Isenstein 
826C Innes Avenue | 
San Francisco, Calif. | 
| 


Dear Miss Isenstein: 
Notice is hereby given that the Board of Review, Discharges ‘and Dis- 


missals will review your discharge at the time and date indicated below 
at the offices of the Board of Review, Discharges and Dismissals, Navy 
Department, Washington, D. C. | 


The Board is empowered to conduct the review on the basis of -avail- 


able records and documents without personal appearance of the peti- 
tioner. If you do not intend to appear in person notice of that fact 
should be given the Board. 


If you, or your counsel do not appear and a request for postponement 
has not been received the Board will proceed with the review as sche- 
duled based on your official records and any evidence which you may 
have submitted. A member of this organization will in that event be 
appointed to represent you. : 


Time: 0930 _ Wednesday _—Date:__6 January 1954 __ 
Sincerely yours, 


WILLIAM T. POWELL, JR., 
CDR, USN | 
Secretary, Board of Review, 
Discharges and Dismissals 
cc: JWV 


NAVEXOS 2630 








[Enclosure #10] 


Jan. 6, 1954 


( Date) 
President 


Board of Review, Discharges and Dismissals 
Navy Department 
Washington 25, D. C. 


Re:_Isenstein, Ruth F. 
Docket No.: _D-3460__ 

The undersigned, duly authorized counsel for the above indicated 
applicant, hereby requests this case be submitted to the Discharge Re- 
view Board on the record. 

it is further requested that the following factors be specifically 
considered by the Board: (If none, so indicate). 

Piease note claimant's statements dated August 27, 1953 and 
September 15,1953. A copy of the statement dated August 27th is 
attached, as the original is not in file. 

This ex-marine feels that she did her duty; that her education was 
superior to the requirements; that she was never given duties in line 
with her training and education. 

A statement by Rabbi Harry Levenberg, dated Dec. 15, 1953, is 
submitted herewith. 

Is she not entitled to a disability discharge in view of the medical 
record? 

/s/ George G. Cohen 


National Service Officer, 
Jewish War Veterans of the USA. 


(It is requested that this memorandum be (made a part of) the Discharge 
Review Board file). 

August 27, 1953 
To Whom It May Concern: 

Up to the time I went home on August 24, 1952 I believe my record 
in the Marine Corps was above reproach. On return from leave, it seems 
that everything went wrong. (I was chewed out for being AWOL one day 
prior to this leave, my work was suddenly unsatisfactory, my dad was 
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ill at that time, and consequently under the strain, I found myself a 
patient at Oak Knoll Naval Hosp. in Oakland, California where I re- 
mained for six weeks. ) ! 

Upon my release I was offered a discharge which I accepted. 
Prior to accepting same, I signed away my rights toa hearing just to be 
free of pressure. This was a general discharge. I can never feel now 
that I did right for at the time of my signing this document I a under 
much duress. 

I am now asking the Board to reconsider the circumstances in- 
volved. I'm asking to:have this discharge changed to straight honorable 
or else be allowed to enter the Marine Corps once again. If this is im- 
possible I am requesting that the discharge be changed so that I might 
join the Women’s Army Corps. | 
Respectfully submitted, 


(signed) Ruth F. Isenstein 
826 C Innes Avenue — 
San Francisco, Calif, 


I hereby swear the statements made herein are the truth to the 
best of my knowledge. ! 


\ 
| 


RICHMOND JEWISH COMMUNITY CENTER 
45th and MacDonald Ave. ' 
Richmond, California | 


December 15, 1958 
TO WHOM IT MAY CONCERN: 

While a Chaplain in the Army (Camp Roberts, Calif.) I met Miss 
Ruth F. Isenstein 826 C Innes, at the regular USO Sunday brunches held 
in San Francisco. I have known her for about one year. 

Miss Isenstein is greatly disturbed over the general discharge 
she has received which she had understood was to be an honorable dis- 
charge. | 

The situation is causing much anxiety and has effected the mental 
outlook. | 

I know Ruth as an honest and trustworthy person. I do not believe 


that she could even make an unfair request. 





24 
Because of the consequences to which the general discharge can 
lead, I hope her petition will be carefully and seriously reconsidered 
and that she will not be made to suffer unjustly or disportionately. 
Very truly yours, 


: Harry Levenberg 
HL: YB Rabbi 


I CERTIFY THAT THE ABOVE STATEMENT IS TRUE TO THE BEST 
OF MY KNOWLEDGE. 


HARRY LEVENBERG 
RABBI 


NAVY DEPARTMENT 
Board of Review, 
Discharges and Dismissals 
REVIEW OF DISCHARGE 


TO: SECRETARY OF THE NAVY 


[Enclosure #11] 


Review of the discharge of: ISENSTEIN, Ruth Frieda, ex-PFC, W703069, 
USMC D#3460 


Character of discharge received: Gen. (Phy. Dis. 
Summary of Petitioner's claim: 

The petitioner desires to have her discharge reviewed and changed 
to honorable. The petitioner claims the reason for her discharge was 
due to being upset about her father's illness. The petitioner is to be 
represented by the JWV in this case, and will present her own case. 


Petitioner's Representative: JWV Petitioner Present: No 


Record of Proceedings of Review made: No. Date of Review: 


FINDINGS 


Date of entry in Naval Service Age: Length of Service: 
2 Feb. 1952 23/6 8M-20D 


Ratings Held: Pvt., PFC Average Proficiency in 
Rating Mark: 4.25 


Average Conduct Mark: 4.25 





1 
| 


| 
| 
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Summary of Commendations and Service: Enlisted in the USMC to serve 


SUMMARY OF OFFENSES: MCDS, San Francisco, California 

> Sep 1952 OH Failure to go to place of duty. Warning by CO. 
MEDICAL RECORD: Report of Board of Medical Survey dtd 6 Oct 1952: 
Admitted from USMC Headquarters, Department of the Pacific, San 
Francisco, California to U.S. Naval Hospital, Oakland, Calif. ; 15 Sept 
1952. Diagnosis - Emotional instability reaction #8210. Origin is not the 
result of her own misconduct and was not incurred in line of duty. Existed 
prior to enlistment and was not aggravated by the service. Patient was 
informed of findings. Summary of case history: This 24 year old white, 
single, Jewish, female PFC USMC(W), with about 8 months active 
service, was referred to this hospital on consultation 11 Sept. 1952, for 
psychiatric evaluation concerning her retention in the service. She was 
admitted to the sick list on 15 Sept.1952, with the diagnosis of Diagnosis 
undetermined (psychiatric) #7955 at USMC Headquarters, Department 
of the Pacific, San Francisco, Calif. and was transferred to this hospital 
on the same date. The patient had requested an administrative discharge 
on the basis of frustration resulting from her inability to do satisfactory 
work on several different jobs. The patient stated she had five jobs . 
since entering the service and that she had never done satisfactory work 
in any of them. She felt that she was unable to adjust to military life and 
that this had some bearing on her inability to do adequate work, which 
she feels should be commensurate with her past experience. According 
to her own statements she is a college woman, has been accepted for 
law school, had majored in college in psychiatric social service work, 
and prior to entering the Marine Corps had worked for a year in the 
Judge Baker Foundation in Boston as a psychiatric secretary. She also 
had worked for a year with the Chief of Medicine at Harvard Medical 
School in a secretarial capacity. Her assignments in the Marine Corps, 
she felt, were not commensurate with her intellectual endowment or 
ability. Following her admission to the hospital the patient appeared 
anxious and tense; however, she was well oriented and mental content 
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was revelant. Emotional reaction, with the exception of a moderate 
degree of depression, was considered to be that of her normal state of 
emotional health. Psychiatric examination revealed no significant de- 
viation from normal. All physical, neurological and indicated labora- 
tory examinations were within norma! limits. | 

Since admission to this hospital the patient has been pleasant, 
compliant, although mildly tense and dependent in her attitudes, She 
was referred for psychological examination, and it was reported that the 
patient was exceedingly anxious ‘in the testing, had difficulty fully com- 
prehending the instructions, and showed lability of emotion and lack of 
the control she considered appropriate. It was noted that the patient's 
anxiety seemed mainly related at present to problems of achievement. 
Her level of aspiration is far higher than is justified by a Shipley Hart- 
ford Intelligence quotient of 104 and a GCT Intelligence Quotient equiva- 
lent of 107. Premorbidly, signs were noted that she exhibited a neurotic 
character, with obsessive compulsive mechanisms most prominent. It 
was concluded that the patient shows a high potentiality for explosive 
behavior directed either towards herself or others. 

The diagnosis was changed on 16 Sept 52, by reason of established, 
to Emotional Instability Reaction #3210, considered to have existed prior 
to her enlistment. 

It is the opinion of the Board that this woman Marine suffers from 
an emotional instability reaction, characterized by fluctuating emotional 
instability reaction, characterized by fluctuating emotional attitudes, 
poorly controlled hostility and immature, impulsive judgment. She has 
now received maximum benefit of hospitalization. Further treatment at 
this time is not indicated, nor would it return her to a duty status. She 
is considered to have been as socially and economically handicapped 
with this reaction prior to service as she is now. It is recommended 
that she be discharged from the USMC. She is considered fully compe- 
tent to be discharged into her own custody, does not constitute-a menace 
to herself or to others, and is not likely to become a public charge. The 
patient has been informed of the findings of the Board and does not de- 
sire to submit a statement in rebuttal. There is no disciplinary action 
pending. 





27 
20 Oct. 1952 Petitioner waived the right to appear before a Physical 
Evaluation Board for further. study and consideration of her|case. 
22 October 1952 General Discharge by reason of Physical Disability. 
Authority: Para 10268 MCM and BuPers-BuMed-MarCorps joint 
letter DM-1477-j1 of 13 July 1951. Discharged from Hq., Department of 
the Pacific, San Francisco, California. | 





CONCLUSION | 


After careful consideration of the facts presented in the above woman's 
service record and of the claims submitted by her the Board concludes 
that no change in her discharge is warranted. ! 


REMARKS: The petitioner's record of service was such that a Board of 

Medical Survey determined her to be physically disabled fo naval service 

and she was discharged for this reason. The petitioner's average grades 

in proficiency and conduct were not high enough for an honorable dis- 

charge, therefore, the petitioner was discharged with a General Dis- 

charge by reason of Physical Disability. | 

DECISION: No change. : 

It is the decision of the Board that the character of the discharge originally 

issued is proper and that no change, correction, or modification be made 

in the General Discharge. | 

(Authority: Sec. 301, Servicemen Readjustment Act of 1944, P. L. 346- 
78th Co 

Chairman - S. C. Zern, Col, USMC Member - R. W. Emerson, Lt. USN 

Member - R. P. Rudolph, CDR, USNR Member - E.S. Ross, Capt, USMC 


Recorder - E. L. Roberts, MAJ, USMC | 


The foregoing action of the Board is submitted for your review. 


H. A. HOUSER 

28 Jan 1954 REAR ADMIRAL, U. S; NAVY 
J.H. SMITH, JR. | 

Assistant Secretary of the Navy for Air 


PI Ie ee ee er eee ae ENN O, Lal Se AN NI See Bt 
| 
| 
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[Enclosure #12] 


DEPARTMENT OF THE NAVY 
BOARD OF REVIEW, DISCHARGES AND DISMISSALS 
WASHINGTON 25, D. C. 
1 Feb 1954 


In Reply Refer to: 
EXOS:QB (411) 
ELR:jel 


Miss Ruth Frieda Isenstein 
826 C Innes Avenue 
San Francisco, California 


Dear Madam: 

The review of your discharge was held as scheduled, in accor- 
dance with the regulations governing the procedures of this Board. The 
Secretary of the Navy has reviewed the proceedings of the Board and 
has approved the final action taken in your case. 

It is the Board's decision that no change, correction, or modi- 
fication is warranted in your original discharge from the United States 
Marine Corps. 

Yours truly, 


H. A. HOUSER 
Rear Admiral, U. S. Navy 
President, Board of Review, 
Discharges and Dismissals 


Encl: Original discharge certificate 
ce: JWV. 


Report of Separation 


Original Orders 
Leave Authorization 


Change of Station Orders 
NAVEXOS 2589 





29. [Enclosure #13] 
APPLICATION FOR CORRECTION OF MILITARY OR NAVAL RECORD 
| 
Branch of Service: Marine Corps. 
1. Name (Last Name - First Name - Middle Initial) 
Isenstein Ruth r. 


2. Rate, Rank or Grade at time of alleged error in military record: 
P.F.C. 


3. Service Number: W 703-069 ! 
4. Nature of Discharge or Separation From Service - General Discharge 


5. Present Status, if any, with respect to the Armed Services: 
Air Force Res. 


6. Date of separation from service: 10/22/52 


7. Organization at time of alleged error in record: Bdats. , Dept. of 
Pacific 


8. Idesire to appear before the Board in Washington, D. C. - Yes. 
9. I will be represented by counsel - Yes. | 


10. I desire to have witnesses appear in person in support of this 
application - No. 


11. Name and Address of counsel: Joseph T. Doyle, 209 Washington St. 
Boston, Mass. 


WITNESSES AND NATURE OF TESTIMONY | 





None 


13. I request the following correction of error or injustice and request 
payment of any amounts found to be due on account of such correction 


Change from General Discharge under honorable conditions 
to Honorable Discharge. | 


14. I believe the record to be in error or unjust in the following 
particulars: 
I was discharged under conditions of severe emotional 


stress and strain and my acquiescence to such a dis- 
charge was done without due consideration. | 





15. In support of this application I submit as evidence the following: 
I enlisted in the Marine Corps on February 2, 1952 and re- 
ceived the rank of PFC on April 4, 1952. My Military Occupational 
Specialty was Staff Office Stenographer (0174) at 100 Harrison Street, 
San Francisco, Calif. I served my basic training at Parris Island, 
South Carolina and successfully completed my basic training after a 
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period of approximately six weeks and then assigned to the Department 
of Pacific, San Francisco, Calif. I worked as a medical stenographer 
in the Staff Office when I first arrived in San Francisco. My duties at 
that time involved recording meetings of the Psychological Evaluation 
Board and my immediate superior was Warrant Officer Hamilton. After 
approximately two months’ duty at this particular job I was transferred 
to another Department in the same building. All during the period of 
time that I was stationed in the Department of the Pacific at San 
Francisco, to the best of my knowledge, my work was satisfactory until 
approximately August of 1952. Early in August of 1952 I was advised 
that my father had been involved in a serious automobile accident in 
Boston, Mass., and was hospitalized as a result thereof. I was under a 
constant strain during the early part of August because of this fact. I 
made repeated phone calls to my home in Boston and was extremely 
worried about my father’s condition. During this period of time the 
worry over my father affected my physical condition. I became run 


down and as a result thereof contacted a heavy cold. On August 22, due 
to the fact that I was physically unable to work I called my office (Duty 
Station) and informed my superior that I could aot report to work on 
that date. 


Late in August of 1952 I requested a furlough in order that I 
might go home to Boston to see my father who was in the hospital. This 
furlough was granted. While in Boston on furlough I twice requested 
extended leave but was denied. I returned to my Duty Station in San 
Francisco on September 4, 1952. | 

On September 10, 1952 I appeared before a Board of Officers and 
was reprimanded for my failure to appear for a three hour drill on 
Saturday, August 3, 1952. My commanding officer notified me that 
orders had been cut for my transfer to another station. Because of my 
extreme emotional strain and:the effect of it on my physically. I re- 
ported to Sick Call and the Navy doctor whom I saw recommended that 
I be hospitalized at. the Oak Knoll Hospital. I was at the Oak Knoll 
Hospital for six weeks. Upon my discharge from Oak Knoll Hospital I 
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returned to duty at 100 Harrison Street, San Francisco, Department of 
Pacific. Almost immediately upon my return I was asked to appear be- 
fore a board to determine my re-assignment on the basis that my work 
was unsatisfactory. I was told that I could appear before this Board or 
sign a waiver and receive an immediate discharge. The most immedi- 
ate concern to me at that time was the physical condition of my father. 

I decided to sign the waiver referred to. I was not aware that the dis- 
charge I would receive would be one other than an "Honorable Discharge". 
At no time was I informed of the type of discharge that would be given me 
once I signed the waiver. Sometime after I signed this waiver I was in- 
formed by my Commanding Officer that I was to receive a General Dis- 





charge. 
*x * * * | 


18. Complete address: 380 Riverway, Boston, Massachusetts 
19. Date: April 12, 1957. 


[Enclosure na] 


BEW:-frs | 

23 July 1957 : 

Miss Ruth Frieda Isenstein ! 
380 Riverway 

Boston, Massachusetts | 

| 


My dear Miss Isenstein: | 

Reference is made to your application for correction of your naval record 
appealing from a2 prior decision of the Navy Discharge Review Board under 
the provisions of Title 10 U.S. Code 1552, as amended. 3 

This Board reviewed all the documentary evidence of record in your case 
on 15 July 1957. The review disclosed that you were discharged on. 22 
October 1952 with a General Discharge, under honorable conditions, pur- 
suant to the provisions of Paragraph 10268, Marine Corps Manual. 


At the time of your discharge on 22 October 1952, in order to be eligible 
for an Honorable Discharge, an enlisted person must have attained an 
average mark of 4.0 in conduct and 5. in proficiency under the provisions 
of Paragraph 10268, Marine Corps Manual. Your final average marks 
were 4. 25 in conduct and proficiency. 
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in view of the foregoing, your appeal from the decision of the Navy 
Discharge Review Board is determined to be without merit and no 
other action thereon is contemplated. 


it is regretted that existing regulations governing final average marks 
required at the time of your discharge on 22 October 1952 do not per- 
mit a more favorable reply. 

Sincerely yours, 


CHARLES E. CURLEY 
Executive Secretary 
By direction of the Chairman 


[Enclosure #15] 


EXOS:QB (411) 
FTC:ghm 
6 Jun 1958 
Mr. Charles H. Mayer 
201-205 Tower Bidg. 
Washington 5, D. C. 
| Re: Ruth F. Isenstein 


My dear Mr. Mayer: 
Receipt is acknowledged of your request that the discharge issued to 
Ruth F. Isenstein be again reviewed. 


Miss Isenstein's discharge was originally reviewed by the Board on 

6 January 1954 and at that time careful consideration was given to the 
evidence presented in her behalf as well as that contained in her offi- 
cial record. The decision of the Board was approved by the Secretary 
of the Navy and is,. therefore, final in the absence of new, material 
and relevant evidence. 


At the time of Miss Isenstein's discharge from the Marine Corps the 
maximum proficiency mark was 9 and a mark of 5 in proficiency and 4 
in conduct was required for an Honorable Discharge. 
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On 31 July 1955, Marine Corps order 196 changed maximum proficiency 
mark back to 5 with an average of 3 in proficiency and 4 in conduct re- 
quired for an Honorable Discharge. 


| 
As can be seen from the above Miss Isenstein's marks were assigned 


on the basis of a maximum proficiency mark of 9 and not 5. The 
General Discharge under the circumstances appears to be correct. 
Yours very truly, 


FRANK T. CALLAHAN 
Commander soe 


Secretary 
Navy Discharge Review Board 


GOVERNMENT'S EXHIBIT NO. B. | 

[Filed December 15, 1958] MARINE CORPS MANUAL 
CHAPTER 10 | 

SEPARATION AND CIVIL READJUSTMENT 


PART A: TYPES OF DISCHARGES FOR REGULAR AND 
RESERVE OFFICERS WHO ARE SEPARATED 
FROM THE SERVICE dls 


10000 GENERAL | 

1. The information contained herein is only a guide to determine 
whether or not an officer who is to be separated from the service will 
be granted a certificate of discharge, and if so, to determine its 
character. Part A of this chapter should not under any circumstances 
be construed as regulations or authority for effecting the separation of 
regular or reserve officers. Commissioned officers and warrant offi- 
cers, both regular and reserve, who are totally separated from the 
service, as distinguished from released from active duty, will receive 
certificates of discharge as hereinafter provided. The following matter, 
relative to the situations under which the various types of officer dis- 
charges will be issued, has been designed to create the greatest uni- 
formity in policies and procedures between officer and enlisted separa- 
tions as well as among the various branches of the Armed Forces. Part 
E of this chapter will be consulted in situations relating to officer 
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separations not specifically covered herein. 
10001 TYPES OF DISCHARGES 
1. The following types of discharge certificates are prescribed 
for issuance to officers of the Marine Corps or Marine Corps Reserve 
totally separated from the naval service: 


Type Form No. ~ Conditions 


Honorable discharge - - - NAVMC 133-PD--- Honorable 
NAVMC 134-PD--- Under honorable 
conditions. 
Discharge ------------- NAVMC 135-PD--- Under conditions 
other than honor- 
able 


2. The foregoing discharges will be issued by the Commandant 
of the Marine Corps only. Under no circumstances will any other organi- 
zation issue any form of certificate of discharge to an individual separa- 
ted from the service as a warrant or commissioned officer. 

3. Ultimate determination as to the name and character of a 
total separation of any officer shall be made by the Commandant of the 
Marine Corps. The type of discharge to be issued will be determined 
by the following: 

a. Honorable Discharge 

(1) Unqualified resignations. 

(2) Discharge of reserve officers on inactive status 
for age in grade, as a result of failure to pass physical 
examination, or for other reasons which, ty administrative 
determination, entitle them to honorable discharge. 

(3) Discharge by reason of no future need for the 
services that an officer is qualified to perform. 

(4) Discharge because of failure to pass professional 
examination for promotion or failure of selection for pro- 
motion. 

(5) Separation for administrative reasons such as 
1) academic failures despite honest effort; 2) personality 
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defects or physical deficiencies despite which the individual 
concerned is believed to have performed service to the best 
of his ability; and 3) other conditions generally resulting in 
an honorable discharge for enlisted personnel. | 
b. General Discharge. ! 
(1) Administrative separations for cause in cases wherein 
the cause for separation or the previous record of the officer concerned 
is of such a nature as to preclude honorable discharge, but is not of 
such a nature as to require discharge under conditions ae than honor- 





able, for example: 

(a) Academic failures due at least in part to lack of effort. 

(b) Personality defects of physical deficiencies unaccom- 
panied by a record of performance deemed to represent the best of 
which the individual is capable. | | 

j (c) Separations of _reserve officers for failure to answer 

official correspondence, willful absence from scheduled drills, and 
like causes. | 

(ad) Separation for any cause wherein review of the record 
of service of the individual concerned indicates performance of duty of 
a consistently below average or unsatisfactory character. 

c. Discharge. 

(1) Resignation to escape dismissal. 

(2) Resignation for the good of the service and to coe oe 
trial by general court-martial. ! 

(3) Resignation for the good of the service. | 

(4) Separations of officers by reason of record of con- 
viction by civil authority upon criminal charges. Note exception in 
paragraph 10002 for officers "dropped from the rolls, " to whom no 
certificate of discharge is awarded. ! 

(5) Separations for homosexuality, drug addiction, habitual 
drunkenness, and chronic default in the fulfillment of legal obligations. 

(6) Separations for other reasons which would result in the 
award of an undesirable or bad conduct discharge were the individual 
concerned in an enlisted status. : 
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[Enclosure #5] 


10268 DISCHARGE FOR REASON OF DISABILITY AND | 
. MEDICAL SURVEYS ee 


1. A board of medical survey shall be held in the case of each 
enlisted man who has been continuously on the sick list for a period of 
6 months, or when directed by competent authority, and a report sub- 
mitted to the Commandant of the Marine Corps, via the Bureau of Medi- 
cine and Surgery, on NMS Form M. When such 2 report has been sub- 
mitted, a marine shail not be returned to duty until receipt of instruc- 
tions from the Commandant of the Marine Corps. For exceptions, see 
subparagraphs 2 and 3. 

2. Persons whose physical or mental condition falls below the 
minimum acceptable induction standards normally will be discharged by 
reason of disability unless it is determined in each individual case that 
such person is functionally capable of performing useful duty during 
the remainder of his obligated service and that his assignment to duty 
is consistent with his capabilities and the needs of the service. Further 
instructions will be issued to medical commands setting forth detailed 
physical and mental standards and regulations for their application. 

3. In the case of a person whose enlistment has been extended 
at his own request under provisions of paragraph 10268, the report of 
survey should clearly indicate: 1) Patient's enlistment status held be- 
yond normal date of expiration of enlistment, 2) date of admission to 
sick-list, and 3) whether or not fit for reenlistment. 

a. Should the board find the marine not fit for reenlistment, 
an opinion should be expressed as to whether or not recovery to such 
an extent is probable, Persons in this category ordinarily will not be 
retained in excess of 6 months beyond the date on which the enlistment 
would have expired. Such further retention may be recommended in 
cases deemed to merit consideration by fully setting forth the facts on 
which the recommendation is based. 

b. Medical officers may recommend physical waivers for 
reenlistment or extension of enlistment of personnel physically dis- 
qualified at the time their enlistments expire, provided: 
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(1) Their injury or disease was incurred in line of duty 
and not the result of their own misconduct. 
(2) That the disability is temporary and there is reason- 
able expectation of cure. | 
(3) That they are in all other respects qualified for 
reenlistment. | 
4. No action on release or discharge for physical or mental dis- 
ability will be taken without prior approval of the Commandant of the 
Marine Corps, except where specific authority has been delegated to 
certain commanding officers or commanding generals. 
10269 HONORABLE DISCHARGE FOR DISABILITY 
1. In effecting discharges for physical or mental disability, the 
character of discharge shall be given as indicated below unless otherwise 
directed by the Commandant of the Marine Corps. Ifa commanding 
officer believes an enlisted person is entitled to a character of discharge 
different from that indicated, he should so recommend to the Commandant 
of the Marine Corps, stating the reason therefor; see paragraph 10251-3. 
2. An enlisted person discharged as a result of a disability, 


whether or not incurred in line of duty, provided not own misconduct, 





whose minimum final average marks are 5 in proficiency and 4.0 in con- 
duct, and who has not been convicted by general court-martial or more 
than once by special court-martial, shall be given an Honorable Dis- 
charge, DD Form 256 MC. For the exception, see subparagraph 10251-3. 

a. An enlisted person discharged as a result of disability in- 
curred in line of duty and resulting from action against an organized 
enemy, shall normally be given an honorable discharge regardless of 
previous service record and previous conduct and final average marks, 
In any exceptional case where the commanding officer is of the opinion 
that the person should not be given an honorable discharge, a full re- 
port of the circumstances shall be sent to the Commandant of the Marine 
Corps (Code DGK) for a decision. | 


b. Enlisted personnel who upon reporting for active duty are 
found not physically qualified by reason of a disability which is reported 
on Standard Form 88, provided the disability is considered not due to 
own misconduct, shall be issued an Honorable Discharge, DD Form 256 
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MC, by reason of disability. Such discharges will be effected only when 
directed by the Commandant of the Marine Corps in individual cases. 
10270 GENERAL DISCHARGE FOR DISABILITY 
1. Personnel discharged for any of the following reasons shall 
receive a General Discharge, DD Form 257 MC: 
a. Disability, whether or not incurred in line of duty, pro- 
vided not own misconduct, where final average marks are less than 5 
in proficiency and 4.0 in conduct, or the record shows conviction by 
general court-martial or more than once by special court-martial, un- 
less otherwise directed by the Commandant of the Marine Corps. For 
the exceptions, see subparagraphs 10269-2a and 10251-3. 
b. Disability due to own misconduct. 
2. It is desired that medical survey discharges be made as ex- 
peditiously as possible. Commanding officers will make every effort to 
have the medical survey discharges effected within 72 hours after re- 


ceipt of orders. : 
3. Persons who are recommended for discharge by a board of 


medical survey, not because of physical or mental disability but because 

tthey possess personality disorders or defects, or are classified as having 
"no disease” by the board, and inspection of whose records of service 
reveals that they have been frequently in a disciplinary status because of 
infraction of regulations and commissions of offenses, will be dis- 
charged in accordance with paragraph 10277-3e. 


Bureau of Naval Personnel Manual (in effect 22 October 1952) 
C-10334. TYPES OF OFFICER DISCHARGES (Change No. 4) 


(1) Prior to 1 February 1948 officers of the naval service were 
not “discharged” in the sense of being awarded formal certificates such 
as are given enlisted personnel upon separation. Rather, the discharge 
was of an intangible character, sometimes expressed in orders effect- 
ing separation, sometimes a matter of necessary implication from the 
fact of separation. The type of officer discharges which have been 
approved for all of the armed services and the detailed policies and 
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procedures therefor are discussed herein. Officers who have been totally 
separated from the naval service (as distinguished from those merely 
released from an active duty status) subsequent to 31 January 1948, 
with certain infrequent exceptions, will be entitled to one of the following 
types of discharge certificates: : 

C-10334 CHAPTER 5 - DISTRIBUTION AND TRANSFER 

OF PERSONNEL 
(a) Honorable discharge. -- Generally speaking, an honorable 
discharge certificate will be granted to officers under circumstances 
which would warrant such a discharge in the case of an enlisted mem- 
ber of the naval service. The following standards will govern the 
issuance of honorable discharge certificates: : 

1. Acceptance of unqualified resignations, as described in 
article C-10336 (1). ! 

2. Discharge of reserve officers on inactive duty for age in 
grade, as a result of failure to pass physical examination, or for 
reasons which, by administrative determination, entitle them to 
honorable discharges. : 

3. Discharge by reason of no future need for the services 
that an officer is qualified to perform. ! 

4. Discharge because of failure to pass professional examina- 

- tion for promotion or failure of selection for promotion: 
5. Administrative separation for cause in cases wherein the 


cause for separation is not deemed to be of such a nature as to 


preclude honorable discharge, for example: 
a. Academic failures despite honest effort. | 
b. Personality defects or physical deficiencies despite 
which the individual concerned is believed to have performed 
service to the best of his ability. : 
c. Other conditions generally resulting in an honorable 
discharge for enlisted personnel. | 
(b) General discharge.-- A general discharge certificate will be 
granted to officers administratively separated for causes wherein the 
cause for separation or the previous record of the officer concerned is 
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of such a nature as to preclude honorable discharge but is not of such a 
nature as to require discharge under conditions other than honorable, 


for example: 

1. Acceptance of resignations submitted in the form de- 
scribed in article C-10336 (2). 

2. Academic failures due at least in part to lack of effort. 

3. Personality defects or physical deficiencies unaccom- 
panied by a record of performance deemed to represent the best 
of which the individual is capable. 

4. Separation of Reserve officers for failure to answer offi- 
cial correspondence, willful absence from drills, and like causes. 

5. Separation for any cause wherein review of the record of 
serviee of the individual concerned indicates performance of duty 
of a consistently below average or unsatisfactory character. 

(c) Discharge (under conditions other than honorable). -- A certi- 
ficate entitled "Discharge (under conditions other than honorable)" 
generally will be awarded officers separated otherwise than by dismissal 
pursuant to sentence of a general court-martial, wherever the circum- 
stances prompting separation are not deemed consonant with traditional 
naval concepts of "honor." Examples of situations in which this type of 
discharge will be awarded are: 

1. Acceptance of a resignation to escape dismissal. Such 
resignations are typified for the good of the service and are sub- 
mitted in the form described in article C-10336 (3). 

2. Acceptance of a resignation for the good of the service 
and to escape trial by general court-martial. This type of resig- 
nation must be submitted in the form described in article C-10336 
(4). 

3. Acceptance of a resignation for the good of the service. 
This type of resignation must be submitted in the form described 
in article C-10336 (3). 

4. Separations of officers by reason of record of conviction 
by civil authority upon criminal charges. (Note exception in 
article C-10337 for officers dropped from the rolls to whom no 
certificate of discharge is awarded. ) 
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5. Separations for homosexuality, drug addiction, habitual 
drunkenness, and chronic default in the fulfillment of legal obli- 
gations. | 
6. Separations for other reasons which would result in the 
award of an undesirable or bad-conduct discharge were the indi- 
vidual concerned an enlisted man. | 
(d) Dismissal pursuant to sentence of general court martial. 
Officers separated from the service in this manner will not be awarded 
a certificate of discharge of any of the characters set forth above. Their 
only separation document will be a letter signed by the Secretary of the 
Navy, or by an authority to whom he has lawfully delegated the function, 
informing the officer concerned of his trial, conviction, and sentence, 
Departmental action upon and approval of the sentence, and fact of dis- 
missal. This is the lowest type of separation from the naval service. 
Prior to the year 1948, such a separation of an officer was characterized 
by the Navy Department as being “under conditions other than honorable. es 
It is now officially stated as being "in all respects equivalent to a dis- 
honorable discharge." | 
(2) In all cases in which administrative separation of an officer 
from the service is being recommended, the authority so recommending 
shall further make recommendation as to the type of discharge which 
should be awarded in accordance with the foregoing-paragraphs. 
(3) Ultimate determination as to the name and character of total 
separation of any officer shall be made in the Navy Department. In 
this connection it is to be emphasized: (a) That the foregoing certifi- 
cates of discharge will be issued from the Navy Department alone; under 
no circumstances will any ship or station ever issue any form of cer- 
tificate of discharge to an individual separated from the service as a 
warrant or commissioned officer; (b) That the foregoing certificate will 
be issued only following total separation from the service -- not release 
to inactive duty. | 
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[Filed December 23, 1958] 
ORDER 

This cause having come on to be heard upon cross motions for 
summary judgment, and it appearing to the Court that the defendant 
acted within his authority with respect to the discharge of plaintiff 
from the Marine Corps, and the Court not being of the opinion that it 
has the authority to or should require that the same regulations with 
respect to discharges be established by all branches of the military 
service, and it further appearing that there is no genuine issue of 
material fact and that defendant is entitled to judgment as a matter of 
law, it is by the Court this 23rd day of December, 1858, 

ORDERED, that plaintiff's motion for Summary judgment be and 
it hereby is denied; and it is 

FURTHER ORDERED, that defendant's motion for summary 
judgment be and it hereby is granted, and that judgment be entered for 
defendant dismissing the complaint. 


/s/ Edward A. Tamm 
Judge 


[Certificate of Service] 


[Filed January 5, 1959 } 
NOTICE OF APPEAL 
Notice is hereby given this 5th day of January, 1959, that Ruth 
F. Ives, plaintiff, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 23d day of December, 1958 in favor of Defendant against said Plain- 
tiff. 


/s/ C. H. Mayer 
Attorney for Plaintiff 
* * * * 

















